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long as the employee in any way par-
ticipates in the sale of the goods he
will be considered to be ‘‘selling’ the
goods, whether he physically handles
them or not. Thus, if the employee per-
forms any work that, in a practical
sense is an essential part of consum-
mating the ‘‘sale’” of the particular
goods, he will be considered to be
“‘selling”” the goods. ‘‘Selling’ goods,
under section 3(s) has reference only to
goods which ‘“have been moved in or
produced for commerce by any person,”’
as discussed in §§779.242 and 779.243.

§779.242 Goods that “have been moved
in” commerce.

For the purpose of section 3(s), goods
will be considered to ‘‘have been moved
* % % in commerce’” when they have
moved across State lines before they
are handled, sold, or otherwise worked
on by the employees. It is immaterial
in such a case that the goods may have
‘“‘come to rest” within the meaning of
the term ‘‘in commerce” as interpreted
in other respects, before they are han-
dled, sold, or otherwise worked on by
the employees in the enterprise. Such
movement in commerce may take
place before they have reached the en-
terprise, or within the enterprise, such
as from a warehouse of the enterprise
in one State to a retail store of the
same enterprise located in another
State. Thus, employees will be consid-
ered to be ‘‘handling, selling, or other-
wise working on goods that have been
moved in * * * commerce’’ where they
are engaged in the described activities
on ‘‘goods” that have moved across
State lines at any time in the course of
business, such as from the manufac-
turer to the distributor, or to the ‘“‘en-
terprise,” or from one establishment to
another within the ‘‘enterprise.” See
the general discussion in part 776 of
this chapter.

§779.243 Goods that have been “pro-
duced for commerce by any per-
son.”

An employee will be considered to be
handling, selling, or otherwise working
on goods that have been ‘“‘produced for
commerce by any person’ within the
meaning of section 3(s), if he is per-
forming the described activities with
respect to goods which have been ‘‘pro-

§779.245

duced for commerce’ within the mean-
ing of the Act. The term ‘“‘produced” is
defined in section 3(j) of the Act and, as
explained above, has a well-established
meaning under the existing law. (See
§779.104 and part 776 of this chapter.)
The word as it is used in the context of
the phrase ‘‘goods * * * produced for
commerce by any person’ in section
3(s) has the same meaning as in 3(j).
Therefore, where goods are considered
“produced for commerce’” within the
meaning of section 3(j) of the Act they
also will be considered ‘‘produced for
commerce’” within the meaning of sec-
tion 3(s). A discussion of when goods
are produced for commerce within the
meaning of section 3(j) is contained in
§779.108. Of course, within the meaning
of section 3(s), the goods will be consid-
ered ‘‘produced for commerce’” when
they are so produced ‘‘by any person.”’

COVERED RETAIL ENTERPRISE

§779.244 “Covered enterprises” of in-
terest to retailers of goods or serv-
ices.

Retailers of goods or services are pri-
marily concerned with the enterprises
described in sections 3(s)(1) and 3(s)(5)
of the prior Act and section 3(s)(1) of
the Act as amended in 1966. Although
section 3(s)(1) of the prior Act (under
the 1961 amendments) had exclusive ap-
plication to the retail and service in-
dustry, section 3(s)(1) of the Act as
amended in 1966 may apply to any en-
terprise. This part is concerned only
with retail or service establishments
and enterprises. Enterprises described
in clauses (2), (3), and (4) of section 3(s)
are discussed herein only with respect
to the application to them of provi-
sions relating to retail or service estab-
lishments. Coverage of such enterprises
and the application of section 3(s)(1) of
the amended Act to enterprises gen-
erally are discussed in part 776 of this
chapter. The statutory definitions of
enterprises of interest to retailers
under the prior Act and the Act as
amended in 1966 are quoted in §779.22.

§779.245 Conditions for coverage of
retail or service enterprises.

(a) Retail or service enterprises may
be covered under section 3(s)(1) of the
prior Act or section 3(s)(1) of the
amended Act although the latter is not
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